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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 
Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

2nd February’2018 

 

MONEY SUIT NO.12/2014 

(1)    Sri Lakhi Prasad Nath 

(2)    Sri Amrit Nath 

Both are minors sons of (L) Purnananda Nath 

Represented by  

Mother Smt. Bhanti Devi 

Wife of (L) Purnananda Nath 

(As natural guardian and next friend)  

Village N.C. Magoni, Mouza- Gohpur 

District – Sonitpur, Assam                 ----- Plaintiffs  

              -Vs.- 

1. State of Assam 

Represented by Chief Secretary to the Govt. of Assam, 

Dispur, Assam. 

2. The Superintendent of Police, 

Sonitpur, Tezpur 

3. Smt. Pushpa Devi 

Wife of (L) Purnananda Nath 

4. Sri Jagat Nath 

5. Sri Sanjeev Nath 

6. Sri Pranjal Nath 

All three sons of (L) Purnananda Nath 
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All residents of Bamunbari 

PO- Salaguri, Mouza – Borbhogia 

District – Sonitpur, Assam 

   ----- Defendants 

 

This suit for realization of Rs.4,61,378/- (Rupees Four Lakhs Sixty One 

Thousand Three Hundred Seventy Eight Only) came-up for final hearing on 

20-12-2017. 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  

 

JUDGMENT 

(1) This is a suit for realization of Rs.4,61,378/- (Rupees Four Lakhs 

Sixty One Thousand Three Hundred Seventy Eight).  

 

Case of the Plaintiffs: 

(2) The plaintiff’s case is that Purnananda Nath married Smt. Pushpa 

Devi (defendant No.3) & Smt. Bhanti Devi (mother of the minor plaintiffs). 

He had three sons (defendant no.4-6) from defendant no.3 & the minor 

plaintiffs from Smt. Bhanti Devi. Purnananda Nath married Smt. Bhanti Devi 

on 28-04-2002 & was registered on 09-03-2012 according to Hindu Marriage 

Act, 1955 & lived together as husband and wife. Purnananda Nath worked 

as CO VDO under the Superintendent of Police, Sonitpur & expired on 26-

11-2012. Thus, the defendant No.1 and the plaintiffs have become entitled 

to receive pensions and other financial benefits of Purnananda Nath. Though 

the second wife is not entitled to any financial benefits as legal 

representatives, however, the plaintiffs are entitled to such benefits. The 

defendants No. 4,5 and 6 are not entitled to any such pecuniary benefits.  
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(3) Though Smt. Bhanti Devi (mother of the plaintiffs) has been 

nominated as a beneficiary by (L) Purnananda Nath but the defendant No.2 

failed to pay any amount to the plaintiffs and instead paid all benefits 

amounting to Rs.7,67,189/- (Rupees Seven Lakhs Sixty Seven Thousand 

One Hundred Eighty Seven Only)  defendant No.3.  Defendant No.3 paid 

Rs.1,00,000/- to Smt. Bhanti Devi and gave an undertaking in writing on 04-

04-2013 that she will pay the balance share of the plaintiffs. However, 

defendant no.3 failed to pay and misappropriated the balance amounting to 

Rs.4,11,458/-. The defendant No.2 paid the defendant No.3 as she was a 

nominee as per service records of deceased Purnananda Nath but it may be 

stated here that as per law a nominee does not become the owner of the 

money. She is being paid on the strength of the nomination has only 

authorized the nominee to receive the money only for administering the 

same in paying the amounts to the persons entitled thereto. Thus, the 

plaintiffs served a notice u/s 80 CPC on the defendant No.1,2 and 3 

demanding payment of Rs.4,11,458/- through registered A/D Post but the 

defendants have failed to pay the said amounts.   

 

(4) Under the facts and circumstances the plaintiffs filed the suit 

praying for:  

a. Decree for Rs. Rs.4,61,378/- together with interest at the rate 

of 12% per annum on the decreetal amount from the date of 

suit till realization of the decreetal amount; 

b. Cost of the suit; 

c. Any other relief or reliefs to which the plaintiffs are entitled to 

in law and equity.  
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 Case of the Defendant No.2: 

(5) Defendant No.2 claimed that there is no cause of action to file this 

suit against the answering defendants and no cause of action arose. That 

the suit is bad for non-joinder and mis-joinder of parties. All benefits 

including provisional DGRC, leave salary and provisional pension that was 

due to (L) Purnanda Nath is already paid by the department to the wife of 

Purnananda Nath namely Smt. Puspa Devi (defendant No.3) as per law and 

as per standing order of the department. Defendant No.2 has no knowledge 

whether Purnananda Nath (since deceased) married two wives or not & 

whether the plaintiffs are the sons of (L) Purnananda Nath from wife of 

second wife Bhanti Devi or not. As per service record of (L) Purnananda 

Nath, Smt. Pushpa Devi is the wife / nominee of (L) Purnananda Nath. 

According to the pension papers prepared based upon the service records, 

the defendant no.3 Smt. Pushpa Devi being the nominee and only legally 

married wife of (L) Purnananda Nath and as such total emolument prepared 

and approved by the PAG, Assam, Guwahati had been received by the 

nominee Smt. Puspa Devi. Hence, prayed to dismiss the suit.       

 

Case of the Defendant No.3 to 6: 

(6) Defendant No.3 to 6 claimed that the defendant No.3 being the wife 

and nominee in the Service record of (L) Purnananda Nath has been rightly 

paid the retirement benefit by defendant no.2. Furthermore, defendant 

No.4,5, 6 did not receive the retirement benefit or any part thereof, hence, 

the plaintiff have no cause of action against the defendant Nos. 4,5 and 6. 

The defendant Nos.4,5 and 6 palpably are misjoinders in the suit & the suit 

is bad for mis-joinder of defendants. The notice u/s 80 CPC is not valid and 

proper as the alleged s.80 CPC Notice was issued for and on behalf of one 
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Smt. Bharati Devi and in the suit it is one Smt. Bhanti Devi. The demands 

made in the section 80 CPC Notice and the reliefs claimed in the suit are not 

identical. The plaintiffs cannot deviate from Section 80 CPC Notice while 

submitting the plaint in the suit. For want of proper and valid Section 80 

CPC Notice suit deserves to be dismissed.  

 

(7) That without obtaining declaratory decree of entitlement of 

Retirement benefit of (L) Purnananda Nath by the plaintiffs from the Court 

this suit cannot be decreed in favour of the plaintiffs granting the relief 

claimed in this Money Suit. The plaintiffs (the minors) must first establish 

that they are sons of (L) Purnananda Nath and Smt. Bhanti Nath. They must 

obtain a decree from the District Court on their right and title and claim over 

the properties of (L) Purnananda Nath by proving beyond all doubt that they 

are illegitimate sons of (L) Purnananda Nath. Defendant No.4,5 and 6 

denied that (L) Purnananda Nath married Smt. Bhanti Devi & that they lived 

together as husband and wife.  

 

(8) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

(1) Whether there is any cause of action for the suit?  

(2) Whether the suit is maintainable in its present form?  

(3) Whether the suit is bad for mis-joinder of parties?  

(4) Whether the plaintiff No.1 and 2 are entitled to the dues of 

their deceased father and if so to what extent?  

(5) Which of the defendants are liable to pay Rs.4,61,378/- with 

interest to the plaintiff No.1 and 2?   

(6) To what other relief / reliefs the parties are entitled? 
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(8) During trial, the plaintiff has examined 2 witnesses including Smti. 

Bhanti Devi. Plaintiff-side exhibited few documents to prove its case. The 

defendant examined defendant no.1 as DW-1. No other witnesses were 

produced by either sides.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

(9) I have carefully perused the evidence, oral and documentary, and 

the materials available on the case record. Heard argument of both sides. 

Now, let us examine the evidence on records to decide the case at hand.  

 

Issue no. 1: Whether there is any cause of action for the suit? 

(10) The defendant No.2 challenged that there is no cause of action for 

the suit against the defendant No.2 as all benefits including the provisional 

DGRC, leave salary, provisional pension etc. due to (L) Purnananda Nath has 

already been paid to the wife of the deceased as per law. On the other 

hand, defendant No.3 to 6 have challenged that there is no cause of action 

against them because they have never received any retirement benefits of 

(L) Purnananda Nath.   

 

My Decision And Reasons Thereof:  

(11) Cause of action arises when one party asserts a set of facts and the 

other side denies the same. In the present case, the plaintiff (represented 

by their legal guardian) has claimed that they are the illegitimate children of 

(L) Purnananda Nath and therefore, entitled to the pension benefits etc. of 

their father (L) Purnananda Nath. However, the defendant No.2 had in a 

most illegal manner has released the whole pensionary benefits etc. to 

defendant No.3. Hence, this suit was filed for recovery of their share in the 



 

Page 7 of 13  

retirement benefits etc. of (L) Purnananda Nath. On the other hand, 

defendant No.2 has stated that they have released the amounts to 

defendant No.3 as she has been shown as the wife of (L) Purnananda Nath 

and also as nominee. Hence, defendant No.2 has released the amount as 

per laid procedure of law. Defendant No.3 to 6 has stated that the plaintiffs 

have no right whatsoever on the retirement benefit etc. of (L) Purnananda 

Nath.  

 

(12) Thus, it is seen that there is dispute between the contesting parties 

as to whether the plaintiffs are entitled to retirement benefits etc. of (L) 

Purnananda Nath or not and whether the defendant No.2 has released the 

said amount to defendant No.3 without following the established procedure 

of law. Thus, it is clear that there is cause of action. Hence, issue No.1 is 

settled in favour of the plaintiff.     

 

Issue No. 2: Whether the suit is maintainable in its present 

form? 

(13) The defendants have challenged the maintainability of the suit on 

the ground that notice 80 CPC that plaintiff (represented by their legal 

guardian) served on defendant Nos. 1 and 2 are not as per law. It was 

argued by the defendant that the notice u/s 80 CPC is from Bharati Devi. 

However, in the present case, the plaintiffs are being represented by their 

mother one Bhanti Devi. Further more, the entitlement amount mentioned is 

different from that which has been claimed in the suit. Hence, it was prayed 

that the suit becomes not maintainable due to service of notice u/s 80 CPC.  

My Decision And Reasons Thereof:   
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(14) Perused the notice u/s 80 CPC that has been filed by the plaintiff’s 

as Ext.7. It has been sent to then Secretary to the Govt. of Assam, the 

Superintendent of Police, Sonitpur, Tezpur and from Pushpa Devi, wife of 

(L) Purnananda Nath. By the same notice the Govt and Superintendent of 

Police, Sonitpur, Tezpour were informed that if 2/3rd of the amount 

receivable is not paid to Bhanti Devi on behalf of her minor sons, then she 

will instituted a civil suit in the Court of Civil Judge for redressal of her 

grievances. Thus, it is seen that the notice u/s 80 CPC has been duly served 

on defendant Nos. 1 and 2. Hence, it is held that the suit is maintainable in 

its present form and therefore, Issue No.2 is settled in favour of the 

plaintiff.  

 

Issue no. 3: Whether the suit is misjoinder of parties? 

(15) The defendant Nos. 1 and 2 argued that the amount due to (L) 

Purnananda Nath has already paid to defendant No.3 as per Service and 

Financial Rules and therefore they are not necessary parties to this suit. 

Defendant No.4, 5 and 6 also argued that they never received any financial 

benefits. Hence, they are not necessary parties. Defendant Nos. 1 to 6 have 

challenged that the suit is bad for mis-joinder of parties.  

 

My Decision And Reasons Thereof: 

(16) A suit said to be bad for mis-joinder of parties when parties who 

are not necessary for proper adjudication of the suit and a decree can be 

passed in their absence. In the present case, the plaintiffs are seeking 2/3rd 

of the retirement benefit etc. of (L) Purnananda Nath be given to them. It 

has been admitted by the plaintiff that defendant Nos. 1 and 2 had already 

released the amount to defendant No.3. Even if the Court comes to a 
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decision that the plaintiff are entitled to share in the retirement gratuity and 

pension benefits etc. of (L) Purnananda Nath, the Court will not be in a 

position to direct to defendant No.1 and 2 to make the payment to plaintiff 

as they already released the amount. Thus, it is seen that it is actually a 

case of mis-joinder of defendant No.1 and 2 in the suit.  

 

(17) Coming to the question whether impleading the defendant Nos. 4 

to 6 is a case of mis-joinder, it is seen that they are the legal heris of (L) 

Purnananda Nath and even though they may not have received any financial 

benefits in this regard, however, when someone is seeking share in their 

deceased father’s gratuity and pensionary benefits etc. it become essential 

to implead them also. Hence, it is held that the suit is not case of non-

joinder defendant No.4 to 6.  

 

(18) In view of the above discussion, it is held that the suit is bad for 

non-joidner of defendant No.1 and 2 in the suit, however, it is not bad for 

impleading defendant Nos. 4 to 6 as parties to the suit. This, issue No.3 is 

partly settled in favour of the plaintiff.  

 

Issue no. 4: Whether the plaintiff No.1 and 2 are entitled to 

the dues of their deceased father and if so to 

what extent? 

(19) It was argued on behalf of the defendants that a Money Suit 

cannot be filed without seeking declaration that the plaintiffare illegitimate 

minors of (L) Purnananda Nath. Without determining the same, a realization 

of money cannot be allowed.   

My Decision And Reasons Thereof:  
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(20) I have given the matter due consideration and I have gone through 

all the documents submitted by the plaintiff. I am in agreement with the 

argument forwarded by the defendants that without determining whether 

the plaintiffs are in fact the illegitimate children of the deceased (L) 

Purnananda Nath or not it is not possible to determine their entitlement to 

the dues of (L) Purnananda Nath. Perusal of the cross-examination of PW-1 

Bhanti Devi shows that she has submitted a certificate of marriage under 

Special Marriage Act as Ext.1. However, in the said cross-examination she 

has also admitted that (L) Purnananda Nath was already married and had a 

living wife. In her cross-examination, Bhanti Devi also admitted that prior to 

filing of the suit she has not filed any suit in any Court for a declaration that 

the plaintiff are the children of (L) Purnananda Nath. It was also admitted 

that neither she nor the plaintiffs have been entered in the service book of 

(L) Purnananda Nath as nominee.  

 

(21) PW-2 Keshab Baishnab is the Govt. Village Headman of Rahdola 

Danigaon and he had issued a certificate (Ext.12) stating that Bhanti and 

the plaintiffs are the legal heirs of (L) Purnananda Nath. Though during 

examination he stated that he knows both Bhanti Devi and (L) Purnananda 

Nath, however, during cross-examination, (L) Purnananda Nath is not a 

resident of his village and he has no personal knowledge as to his family. He 

also admitted that he does not know if (L) Purnananda Nath was already 

married and had over children. He denied that legal heirs certificate can be 

issued only by Deputy Commissioner.  
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(22) Defendant No.3 Pushpa Devi stood in the dock as DW-1. During 

cross-examination, she strongly denied that (L) Purnananda Nath was 

married to any other woman or to Bhanti Devi. She also denied that he had 

two illegitimate children. She also admitted that after her husband’s death, 

she had received Rs.7,67,189/- from the Government however, she denied 

that she paid any amount to Bhanti Devi. She specifically stated that she 

was given the amount by the Government because she was a nominee in 

her husband service record.  

 

(23) Thus, it is seen that the plaintiffs status as the illegitimate children 

of (L) Purnananda Nath has been denied by all the defendants. The service 

record of (L) Purnananda Nath clearly mention defendant No.3 as his 

nominee. Without establishing the fact that the plaintiffs are the illegitimate 

children of (L) Purnananda Nath, there entitlement to the dues or their 

share thereon cannot be ascertained. 

 

(24) Ld. Counsel for the plaintiff submitted that illegitimate children are 

eligible for family pensin and benefit of death and retirement gratuity etc.  

In support of his argument, he has cited the decision of Hon’ble Supreme 

Court in Ramesh shwari Devi –Vs- State of Bihar, AIR 2000 SC 735. 

He has also submitted a decision of Hon’ble Gauhati High Court in Bulu Das 

and others –Vs- Moni Das and another, 2003 (3) GLT 400.  I have 

gone through the decision submitted by ld. Plaintiff’s counsel and I am in 

agreement that even the illegitimate children are entitled to family pension 

and benefits, however, that can be granted in a Money Suit only after their 

relation and status has been established.  In view of the above discussions, 

Issue No.4 decided against the plaintiff.  
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Issue No.5: Which of the defendants are liable to pay 

Rs.4,61,378/- (Rupees Four Lakhs Sixty One 

Thousand Three Hundred Seventy Eight) only 

with interest to the plaintiff Nos. 1 and 2 ? 

Issue No.6: To what other relief / reliefs the parties are 

entitled?  

(25) In view of the discussion in the prior issues, it is hereby held that 

the defendants are not liable to pay any amount to the plaintiffs and that 

neither of the parties are entitled for any other relief/s. Issue No. 5 and 6 is 

accordingly settled.  

 

ORDER 

THE suit is dismissed without cost. Prepare a decree accordingly. 

 

 Given under my hand & seal of the Court on the 2nd  February’2018. 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno. 



 

Page 13 of 13  

APPENDIX 

 

Plaintiff Witnesses:    

i PW-1   : Smt. Bhanti Devi (Plaintiff’s Legal Guardian)  

ii PW-2   : Sri Keshab Baisnab (Village Headman) 

 

     

Plaintiff Exhibits:  

i  Ext.1  - Marriage certificate 

ii  Ext.2 - Birth Certificate of Lakhi Prasad Nath 

iii  Ext.3 - Birth certificate of Amrit Nath 

iv  Ext.4 - Identity card 

v  Ext.5 - Death Certificate 

vi  Ext.6  Writing given by defendant No.3 

vii  Ext.7  Copy of notice u/s 80 CPC 

viii  Ext.8 & 9  Postal receipts 

ix  Ext.10 & 11  A/D cards 

x  Ext.12  Certificate of Village Headman 

 

 

Defendant Witnesses:    

PW-1   : Smt. Pushpa Devi (Defendant No.3) 

  

   

Defendant Exhibits:   NIL 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 


